Findings and Conclusions
Fact of Violations

Citation No. 0736755, August 6. 1980,   30 CFR 77.1001
30 CFR 77.1001 provides as follows:

Loose hazardous material shall be
stripped for a safe distance from the top
of pit or highwalls,  and the loose uncon-
solidated material shall be sloped to the
angle of repose,  or barriers,  baffle boards,
screens,  or other devices be provided that
afford equivalent protection.

Section 77.1000,  requires a mine operator to establish and follow
a ground control plan for the safe control of all highwalls and pits,
and section 77.1000-1,  requires the filing of a copy of the plan    with
MSHA.    The respondent's plan which was in effect at the time of the accident
in question was filed with MSHA on October 16,  1979,   (exhibit P-18),
and the equipment used for the scaling of the hlghwall,  as well as  the
means for doing this is stated as follows in the plan:

Highwall will be brought down by the dozers and
high lifts and scaling needing to be done will
be done by 2400 Lima Shovel.

In addition,  the plan reflects  the anticipated height of the highwall
to be 60 feet,  the maximum height as 80 feet,  and the proposed angle
of the highwall is shown as 85 degrees or less.     Further,   I take note of
the fact that the respondent is not charged with a violation of its
ground control plan.     Inspector Spurlock includes no such "finding" in
his accident report  (exhibit P-4),  and petitioner does not assert any
violation of section 77.1000.

During the course of the hearing,  respondent's counsel argued that
there is no evidence presented that loose,  unconsolidated rock or material
was present along the entire 250 feet of the highwall.     Conceding the
existence of loose and overhanging rock after the fall,  counsel asserts
that these conditions were the obvious result of the fall.     Further,  since
the inspector only required the highwall area which remained in the
immediate vicinity of the1 fall to be blasted down to abate the citation,
respondent's counsel further suggests that even if loose rock was present
prior to the fall,  it obviously was confined to that area and not to
the other areas testified to by the inspector during the hearing well
after the fact.    Counsel also suggests that there Is a strong inference
that the only reason the citation Issued was because a fatality had
occurred, and he emphasizes the point that the testimony and evidence
presented by his witnesses .reflects that the highwall in question was
scaled of all loose unconsolidated rock prior to the fall and that
Inspections of the highwall revealed no obvious hazardous  conditions
(Tr.  233-235).
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